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I. INTRODUCTION 


In 1968, the Canadian government initiated a series 
of discussions known as "Consultations on Revision of the 
Indian Act". During a series of meetings between the govern- 
ment and the Indian people, it became quite clear that the 
Indian people needed to acquire a ats tes knowledge of their 
legal background and status before negotiating or consulting 
with the government. "Knowledge is power". With this in 
mind, the National Indian Brotherhood and Canadian Metis 
Society asked the Indian-Eskimo Association of Canada to 
research the question of native rights in Canada. Through 
a grant from the Harvie Foundation in Calgary, the Association 
engaged Professor Douglas Sanders to direct the research 
project and a team of law students to do the actual research. 
The IEA report, "Native Rights in Canada" was published in 
/ April, 1970. 

Unfortunately, the government did not wait for the 
Indian people to prepare themselves for consultation on those 
matters ried) to their existence as a people. The final 
consultation meeting was held in Ottawa in April of 1969. 

In June of 1969, Jean Chretien unveiled the government's 
statement on Indian policy known as the White Paper. 

At the request of the Union of Nova Scotia Indians 


and the Union of New Brunswick Indians, the IEA has planned 


a seminar on the legal status of Indians in the Maritimes 
in an effort to clarify some of the issues surrounding 
aboriginal and treaty rights. By providing an opportunity 
for lawyers and native people to discuss ways native people 


can utilize the legal profession, the Association hoped to 





overcome the dictum that very few Canadian lawyers are 
familiar with "Indian" law and very few Indian people are 


familiar with "Canadian" law. 


IIT. OPENING ADDRESSES 


Professor Doug Sanders is a member of the Faculty of Law, 
the University of Windsor, Ontario. Prof. Sanders was 
research director of the IEA project Native Rights in Canada. 
NATIVE RIGHTS 
One of the essential things to understand, I think, 
is the tremendous variation in Indian policy which has occurred 
historically in this country. There are certain elements of 
continuity but to understand the history you have to understand 
the differences which occurred in various parts of the country. 
In Canada we used to have a great pride in our Indian 
policy. We would compare it frequently to the policies that 
had been followed in the United States. In 1871 Joseph Howe 
stated in Parliament that when people contrasted the manner 
in which the Indians in British America had been treated with 
the manner in which those on the other side of the line had 
been treated "it was impossible to deny that the policy of 
the British Americans had been not only just and generous 
but successful." That statement brought cheers in the House 
of Commons. I am afraid that in recent years we have not had 
too many cheers when discussion has occurred in this country 
of Indian policy. Nevertheless there has been a feeling 
that there is a tradition, a legal tradition, a political 
tradition of fair dealings with native people. For example 


in 1913 when legislation was enacted to extend the boundaries 


of both Quebec and Ontario, provision was simply made that 
the provinces would recognize the rights of the Indian 
inhabitants of this new territory "to the same extent and 
will obtain surrenders of such rights in the same manner 

as the Government of Canada has heretofore recognized such 
rights and has obtained surrender thereof...". This statement 
indicates an assumption which you find in a number of govern- 
ment statements over the years that there is a continuity of 
government policies in relation to the Indians. But the 
policies varied tremendously. In one of the histories of 
Nova Scotia about events in 1749 we see one of the worst 
aspects of government/Indian policy recounted: 

"On the arrival of the Governor, the Indians seemed 
extremely friendly. They visited His Excellency and received 
presents. Afterwards a formal treaty was prepared which 
was Signed with due formality but was soon violated on their 
part. In October they attacked six men engaged in cutting 
wood near Dartmouth, killing four taking one prisoner; the 
sixth man escaped. At Canso they took twenty Englishmen 
prisoners besides committing other hostilities." These breaches 
of good faith further led to the adoption of the principle 
of extermination on the part of the Governor, a considerable 
sum of money being offered for any Indi ant scalps produced. 


The Lords of Trade (The Lords of Trade were the English 


colonialist authority which set colonial policy) disapproved 
of these retaliatory measures (it is interesting to see 
why) for in writing from Whitehall on the 16th of October 
1749 to the Governor they say: "As to your opinion, however, 
of never hereafter making peace with them, and of totally 
extirpating them, we cannot but think that, as the prosecution 
of such design must be attended with an act of great severity, 
it may prove of dangerous consequence to the safety of His 
Majesty's other colonies on the continent, by filling the 
minds of the bordering Indians with ideas of our cruelty, 
and instigating them to a dangerous spirit of resentment." 
Then the writer goes on to say some kind words about Governor 
Cornwallis who has promulgated this policy. "The Governor 
was not by any means naturally cruel or unrelenting, but 
felt me, Oe 8. di at Indian treachery and grieved at the 
horrid treatment to which persons were subjected by the 
Savages." 

The first permanent settlements in Acadia and in 
Quebec were established in 1605 and 1608 respectively. In 
Quebec, the French colony entered into alliances with the 
Hurons and Algonkians. In 1609 Champlain and some of these 
allies went down to Lake Champlain in upstate New York 
with rifles, shooting two or three Iroquois chiefs. This 


alliance with certain Indian tribes against the Iroquois 
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became one of the central facts in the history of New France. 
The policy in New France was a fairly open one and the French 
obtained a reputation of good dealings and good relations 
with the Indian people which continued for many, many years. 

The Indians of New France were economic allies in 
the fur trade - this was profitable for the Indians who 
acted as middle men and served the commercial interest of 
New France. There was a basis for a working relationship 
between the colonial settlement and the native people which 
in many ways is perhaps unique in our whole history. As 
far as legal rights were concerned, the Indians were totally 
integrated. 

In many early accounts instances are recounted of 
French men who married Indians, lived in Indian communities, 
and adopted the Indian way of life as well as of examples 
of Indians attaining the equivalent position of French 
citizens. 

The Jesuits obtained a religious monopoly in New 
France. Since their concerns were rather different than 
the concerns of the commercial people in the colonies, the 
foundation for a dual attitude towards the native people 
was laid in New France. The Church saw the aioe life of 
Montreal and the effects of the fur trade as leading to the 


corruption of native people and subverting their goals of 





conversion to Christianity and civilization. Thus, the 
reserve policy was established not so much by the colony 
as by the Church. The Jesuits! main goal was to isolate 
the native people from the fur trade settlements and settle 
them down. Here we have the beginning of a recurring theme 
“oe Tndian policy in Canada - i.e. agriculture is the best 
way of life (morally, I suppose). 

By about 1700 the control of Indian policy in New 
France was in the hands of the Church. The early reserves 
in New France were established when the Church made requests 
to France for grants of land to be used for their work with 
Indian people. The title to the reserve land varies depending 
on the particular grant to each reserve. Of great importance 
to the Indian people of Quebec, is the fact that you do not 
have any treaties in the way that we generally think of 
treaties. You had political alliances but you did not have 
written treaties which dealt with the tribal territories of 
the Indian people. If treaties are necessary to terminate 
tribal rights to tribal territories, why was it never done 
in New France? An explanation can be found not in legal 
principle but in the kind of situations both the colonialists 
and the Indians were in. New France never engaged in extensive 
settlement; right up to capitulation there was still a fairly 


small land area which was in settled occupation by the 
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colonialists. There was no major conflict in relation to 
land. In addition, the Indians of the area had a small 
population and were of a roaming nature. Thus, the loss of 
certain lands (a certain limited amount of land) was not 
viewed as being a terribly serious matter. The overriding. 
factors include the economic role the Indians were playing 
in the fur trade life of Montreal and the political alliances 
of the Hurons and Algonkians and New France with this common 
enemy, the Iroquois. For these reasons, the French never 
felt it necessary to enter into treaties to ensure peaceful 
settlement by the colonial power and to settle any native 
land claims. 

Many unsettled questions in relation to Indian claims 
in Quebec persist to this day. At present, a commission in 
Quebec is examining the territorial integrity of the province. 
Their report should be coming out soon and will have a fairly 
extensive amount of material on native land claims in Quebec. 

The Maritimes presents a rather different history, 
but with some similarities because of periods of French 
sovereignty in Acadia. The French were sovereign from 1605 
to 1621 when James I of England granted the area to Sir 
William Alexander. Between 1621 and 1710 political control 
changed hands about six times With the French enjoying 


sovereignty for about 61 years and England for about 28 years. 


In 1725 when there were negotiations by the Indians from 

this area in Boston the Indian representatives said to. 

the English "We shall neither hear nor listen to anything 

but what the Indians shall say, and that what they say is 

from their hearts, and we shall stop our ears from hearing 
anything to the contrary...by stopping our ears we mean 

that we will not be prevented from a peace by any unknown 
tongue, that is the French." One factor that led to a 

fair amount of political instability in Acadia (the Maritimes) 
after the Treaty of Utrecht in 1713 down to about 1763 was 

the suspicion that the Indian had stronger political allegiance 
to the French than to the English. 1713, the Treaty of 
Utrecht, marks the period of English sovereignty in the 
Maritimes and in the period from 1713 up until the Proclamations 
of 1762 and 1763, there were a series of treaties of Peace 

and Friendship. During a lull in hostilities, a Treaty of. 
Peace would be made, then broken, more hostilities, another 
Treaty of Peace, and so forth. These treaties are unique in 
Canada because eae ae topes reflect the character of international 
treaties. As far as these treaties were concerned the major 
issues were peace and political alliance rather than lands. 
Some of the treaties would conform to the English lands 

that they had already encroached upon, but none of them deal 


with land claims on any large scale. 
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In southern Ontario a new pattern emerged in which 
land claims of native people are dealt with for the first 
Sime. Between 1764 and 1850 a complex series of treaties 
and surrenders, often covering very small areas, were 
entered into over most of southern Ontario. In 1850 the 
Robinson/Huron and Robinson/Superior Treaties (the first 
of the major treaties) were made in regard to extensive 
areas of land. As the record indicates, the government 
sought to obtain surrenders in those areas because of the 
discovery of minerals. Some treaties entered into during 
this pericd were so imprecise in their boundaries that they 
really could not be upheld as legal documents. In 1923 an 
attempt was made to clean up some of the loopholes that had 
been left in southern Ontario. For instance, one complaint 
relating to part of the Robinson/Huron Treaty was brought 
forward by some Indians who said "These were our tribal 
territories and no representative of our group participated in 
the signing of the treaty, and therefore the treaty cannot be 
effective to extinguish our claim." Thus, in 1923 a commission 
was appointed and instructed to find out if there were gaps 
end if there were gaps then clearly there should be treaties. 

After Confederation in 1869 and 1870 the charter of 
the Hudson's Bay Company was terminated and jurisdiction 


transferred to the Government of Canada. The Federal Government 
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proceeded to enter into treaties with the native population. 
The numbered treaties which are the best-known treaties in 
Canada cover the major areas of the west: southern Manitoba, 
northern Ontario, the prairies, the north-east corner of 
British Columbia and most of the Indian areas in the Northwest 
Territories. Provisions of Treaties 8 and 11 in the North- 
west Territories which oblige the government to establish 
reserves for the native people have Hever ‘been discharged. 
The treaty-making in the west coincided with a period 
of tremendous change for native people. With the extinction 
of the buffalo the economic base for the plains Indians was 
destroyed. New European diseases decimated the Indian 
population after the first contacts with the whites occurred. 
Within a generation, the Plains Indians degenerated from an 
open, exciting life with a fairly good economic base to a 
state of mass starvation. Relief supplies had to be shipped 
into the west. After the termination of the Hudson's Bay 
Company charter, their policy of barring (when possible) 
any trade in alcohol ended. Reports indicate quite devastating 
results from the free trade in alcohol. Special provisions 
concerning control of Liquor trade requested by chiefs and 
spokesmen were put into some of the earlier treaties in the 
west which eventually led to the liquor sections of the Indian 
Act which the Supreme Court of Canada struck down in 1969 in 


the Drybones case. 
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In British Columbia the coastal Indians with the 
plentiful salmon had a very rich economic base and a very 
flourishing culture which is unusual for an Indian tribe 
without an agricultural base. Settlement came quite late 
on the west coast. When a colony was established under 
the Hudson's Bay Company in 1849, a Governor who was sent 
out to govern the colony found that Victoria was really a 
company town. Everything was run by the Hudson's Bay 
Company: one person lived in Victoria who could be considered 
a settler as opposed to being an employee of the Hudson's 
Bay Company. After seeing what he had been charged with 
governing the Governor caught the next boat back to London. 
Thus the Chief Factor of the Hudson's Bay Company, James 
Douglas, was appointed Governor of the colony. The colony 
entered into 13 treaties which cover about one-fortieth of 
the area of Vancouver Island (the southern portion). Some 
confusion still exists as to the nature of these documents 
since James Douglas signed them as Chief Factor of the Hudson's 
Bay Company rather than as Governor of the colony. 

In the White & Bob ae a few years ago the government 
of British Columbia argued that these were simply dealings 
between the Hudson's Bay Company and the Indians and could 
not be considered treaties. The Supreme Court of Canada said 
"no", The British Columbia Court of Appeal had pointed out 


that the Hudson's Bay Company was very much an arm of imperial 
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government policy. The fact that the treaties were signed 
by Douglas as Chief Factor would not be held against the 
Indians. These were treaties because the documents said 
that the land was being ceded to the white man forever and 
that sounded a little different from a regular land trans- 
action. 

After the initial treaties, no more treaties were 
negotiated in British Columbia although early records indicate 
that this was supposed to be the government's policy. There 
were various complaints about Indian unrest in areas where 
settlements were occurring in areas where there had been no 
treaties. In British Columbia you have a long history of 
disputes about two things: first, about the size of the 
reserves (the B.C. government thought that they were being 
very generous in suggesting 10 acres per family whereas 160 
acres per family had been standard in the prairies), and 
second, the British Columbia land issue (treaties were 
necessary to extinguish theetelediondat rights of the Indian 
tribes and they had not been entered into). Thus some 
arrangment had to be entered into to settle the claims of the 
British Columbia Indians, but the Province of British Columbia 
remained stubborn and would not co-operate with any treaty 
making. In a special report in 1927, a committee of the House 
of Commons did not uphold the British Columbia claims but did 


suggest that $100,000 should be available to be spent annually 
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for the benefit of the Indians in British Columbia to 
compensate them for not getting treaty payments like the 
Indians in the prairies. The tremendous amount of organization 
and effort that it had taken to lead to the point of the 
House of Commons Committee dissipated after its report, but : 
the issue never really died. It has come into prominence | 
again more recently and currently the Nishga tribe from 
the Nass River area on the north coast of British Columbia 
has brought an action against the government of British 
Columbia asserting the traditional lands dispute. The case 
will probably be argued in the Supreme Court of Canada next 
spring or perhaps next fall. 

Eskimos were treated differently. The British North 
America Act (the Constitution) gives jurisdiction over Indians 
to the Federal Government. When the question came up as to 
whether this jurisdiction over Indians included jurisdiction 
over Eskimos, the courts held "yes". For legal purposes, 
Eskimos are included within the term "Indian". Although 
Eskimos have been treated differently, they did enter into 
an early treaty with the Moravian Mission in Labrador in 1769 
concerning an area which was in Eskimo occupancy. That is 
really the only treaty which has ever been entered into with 
Eskimo people. There is one other report I have seen indicating 


that at some point some government official talked to some 


a 


Eskimos in the north with the idea of perhaps entering into 
a treaty but nothing came of that. According to the report 
the Eskimos did not have any strong wish for a treaty at 
that point and no treaties were entered into. 

Who is an Indian; how much Indian blood do you have 
to have; what do you have to be to come within the category 
of "Indian"? 

Historically this came up in relation to the half- 
breeds or Metis in the west. In the Manitoba Act of 1870 lands 
were set aside to be given to Metis to terminate their 
aboriginal claims. It is clear in the legislation. The 
Dominion Lands Act of 1878 had a similar provision where 
grants could be made to Metis, again to extinguish their 
claims. I take it from this that the government in fact 
recognized that this group had aboriginal claim and had to 
be dealt with. In negotiating treaties in the west the 
ie ivi aero Jad send out two sets of commissioners. The 
first step was to negotiate a treaty with the Indians and 
when that fnad been agreed on, then the half-breed commissioners 
would set up shop and record the claims of the half-breeds 
or Metis. Instead of having reserves set aside which 
would be held in trust for the group, there were individual 
allotments of land which were made to the Metis. The govern- 
ment did not establish permanent communities with some kind 


of protected title. 
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In 1951 there was a special committee of the House 
of Commons to look into the Indian Act and there were some 
exchanges which related to the Maritimes. A Mr. Hatfield, 

a Member of Parliament, I gather, from the Maritimes, 
suggested that all Indians should be treated the same, and 
questioned why the Indians in the Maritimes did not get 
treaty payments although Indians in other parts of Canada 
did. He said "I'm not trying to do anything but to put 
every Indian in Canada in the same position." But the then 
Minister of Citizenship and Immigration said, "You mean 

we should pay treaty money to the other half of the Indians 
who have no treaty requiring it?" (Only about one-half of 
the Indian population in Canada is covered by treaty.) 

Mr. Hatfield said, "Sure!". The Minister said, "Well, you 
are a minority in this room if you want to propose something 
like that." Mr. Hatfield said, "Where do you get the money 
to pay treaty money? Was it out of the sale of lands in 

the west?" But the Minister says, "It was for the purpose 
of obtaining from them a surrender of their interest in the 
Land." ' So Mr. Hatfield said, "Right l’ “Now did ‘not)'the indians 
in the east surrender their lands long before the Indians in 
the west?" The Minister said, "Well, that's a historical 
question which the province of New Brunswick could probably 


answer better." This seems to represent the attitude of the 
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Federal Government. But Mr. Hatfield's question keeps 
coming back - why no treaty payments; why no land cession 
treaties in the Maritimes? 

The treaties that we noted earlier were clearly 
political - the main issue being peace and cessation of 
hostility. 

In the 1725 negotiations reference was made to a 
hostage being kept during the negotiations by the English 
and the explanation given to the hostage was, "You are a 
hostage and therefore according to the laws of nations 
must tarry until peace be concluded." The reference to 
the laws of nations is a reference to international law. 

The early treaties in the Maritimes were seen much in the 
terms of international treaties. One explanation of why ae 
treaty making process in the Maritimes never dealt with the 
land claims of the native people is that they were handled 
separately and were considered essentially private dealings. 
CP adtatty the government and the trading companies came to 
real rsa that ‘Hee led to problems. There were many disputes 
and accusations of sharp, unfair or illegal dealings, by the 
whites in acquiring lands from the Indians. Thus a pattern 
developed by legislation which created a government monopoly in 
the acquiring of lands from the Indians. 

Another factor which must be considered is what had 


been happening to the Indian population in the Maritimes during 


aes 


the early, fairly crucial period of negotiations. In 1746 
the records indicate that one-third of the population of 

the Micmac Indians in Acadia had died as a result of typhus. 
Joseph Howe, first commissioner for Indian Affairs in Nowa 
Scotia reported in 1843 on the decrease in population that 
with the existing rate of decrease the whole race would be 
extinct in 40 years, and "half a century hence the very 
existence of the tribe would be as a dream and a tradition to 
our grandchildren who would find it as difficult to. imasget 
the features or dwelling of the Micmac as we do to realize 
those of an ancient Briton." In a later report Commissioner 
Gesner noted that the population in Nova Scotia had declined 
from 15,000 in 1745 to 1,461 in 1847 commenting: 

"Melancholy indeed, is the reflection yd eine from 
these details but still more painful is the consideration that 
the destruction of the whole Micmac race, the ejected owners 
of the country, is still advancing with fearful rapidity, 
for they are falling like leaves of their native forests before 
the withering autumnal frost. If Her Majesty's and the 
Provincial Government desire ce save this small remnant of 
the Aborigines, the work of justice and humanity must be 
commenced immediately. The efforts of the Micmacs to resist 
the invaders of their lands and liberties, were just and 


natural, Without religion or civilization they practiced 
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their peculiar mode of warfare, and its barbarities were 
increased by the merciless and wanton cruelties of the early 
European voyageurs. They were exposed to the most vindictive 
ferocities. In Nova Scotia the soldiers were ordered to 
spare the disaffected Acadians but to give the Indians no 
quarter. They were hunted like the wild animals of the 
forest and the Caughnawaga (the place where Christians live), 
was to them the place of destruction. To these painful scenes 
the inhabitants now ever avert but in sorrow. The small 
presents made to them by the grants of the Legislature, they 
consider as testimonies of respect and they pride themselves 
upon such bounties rather than consider them in any way 
humiliating. For the lands, forest cad fisheries, long since 
taken from them, they are of the opinion the Government should 
make a far greater compensation than they have ever heweivecs 
for the permanent protection contemplated by the Chief at that 
time they laid down their arms and smoked the pipes of peace." 
And again: "The scattered remnants of this once brave 
and patriotic people is now utterly degraded and overwhelmed 
in misery. They have been supplanted by civilized inhabitants 
and in return for the lands of which they were the rightful 
owners, they have received loathsome diseases, alcoholic drink, 
the destruction of rye game and Piccatendd extermination. 


More than once I have seen the tears trickle down the furrowed 


cheeks of aged’Indians as they recounted the losses of their 
tribe by what they always called an impolitic treaty." 

Thus in the Maritimes we find a pattern of private 
dealings taking place, the Belcher Proclamation in 1762 which 
tried to regularize dealings with Indians, and the famous 
Royal Proclamation in 1763 which was designed to deal with 
Indian unrest and to try and establish a pattern of dealings 
with native people in relation to their land claims. Even 
after the Royal Proclamation of 1763, however, there were still 
individual dealings going on in the Maritimes. For instance, 
New Brunswick was formed in 1784 and in 1884 passed an Act 
to regulate the management and disposal of the Indian reserves 
in the province. It provided that the lands were to be 
surveyed and any land which was unimproved land could be 
sold by the government at public auction without requiring 
the consent of the native people. The revenues from these 
sales were to be applied for the benefit of the Indians but 
first the government deducted the cost of the surveys, the 
auction, plus a 5% commission. This legislation, permitting 
the sale of reserve lands without Indian consent, continued 
right up until Confederation. 

Conclusion: 
Is there a basic legal principle underlying the white 


behaviour in this country in relation to native claims? The 
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classical theory I think is that the native people had what 
is referred to as aboriginal title, which was a claim to 

the lands which were the tribal lands. When the colonialists 
came to North America it was not a vast wilderness. North 
America had, at that point, as clear and established a set 

of political boundaries as existed in Europe. The aboriginal 
title of a particular tribe was in defined limits which they 
understood and which were recognized by the surrounding 
tribes as being the territory of that particular tribe. [In 
the early history of English colonial dealings, there is no 
consistent pattern. But the policy develops. With more 
settlement the native people became hostile because of the 
encroachment on their land and their hunting territories. 
Then the English developed a policy which involved a recog- 
nition of native title and the use of treaties to ensure 
peaceful settlement while allowing the extension of the 
colonial power further into the continent. Although the 
Royal Bit fF snoe7 94 of 1763 is seen by many as being a Magna 
Charta of Indian rights, it is actually government action 
limiting Indian rights. In the Proclamation the colonial 
government says Indian people can only sell their lands in 
certain ways and only sell to the government. While the 
Proclamation curtails the right of the Indian people to enter 


into individual dealings, it does represent the recognition 


a OP 


of the concept of aboriginal title. In the late 19th 

century the St. Catharines Milling Case again brought a 
recognition of Indian aboriginal rights. It described the 
Indian title as a "personal and usufructuary right dependant 
upon the good will of the sovereign". Although there 

remains some question about the extent to which that formula 
has illuminated the discussion of Indian legal rights, the 
case did (like the Royal Proclamation) both recognize and 
limit aboriginal title. The treaties read that the Indians 
were transferring land to the Federal Government. That's 

what the Indians thought they were doing and that's what 

the government thought they were getting. But the Judicial 
Committee of the Privy Council (then our highest court of 
appeal) said "no". The Indian right is only a right to use 
and possess and profit from the land - it is not a full title. 
Aboriginal title is not like the title you may have to a home 
here in Halifax. It is only a right to use which can be 
terminated but not transferred. It is a personal right in 
that it is a right to use which can only be held by the tribe. 
When the right to use or possess is ended then the full title 
to the land exists, not in the Federal Government but in 

the province. So the Federal Government had negotiated a 
treaty, made treaty payments, gone to all this trouble but 
received no advantage. But the point is that aboriginal title 


is held to be less than ownership - only a right to use 
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involving no right to sell at all. 

Historically, then, the Indian's legal position is 
first reduced from sovereignty to inclusion within the 
colonial legal system. Later native rights to land are 
restricted in that sale can only take place to the colonial 
governments. Then it is held that aboriginal title is 
fairly limited anyway - it is not a title but a right. to 
use. Is it now going to be held that the right to use can 
be taken away without compensation, without consultation, 
without government even saying that that is what is being 
done? The Nishga case, now being appealed to the Supreme 
Court of Canada deals with that question. Will the concept 
of aboriginal title which guided our Federal Government 
during most of its history - which was the basis for the 
major treaties of the Federal Government which began in 1871 
and continued down to 1956 - will that concept now be rendered 
meaningless? Will non-Indian Canada see such an event as a 
betrayal of history and a betrayal of the aboriginal peoples 
of this land? Both Indians and non-Indians must: speak out 
on these issues if we are going to achieve any degree of 


integrity in our legal system's dealings with native peoples. 


Professor Peter Cumming is Associate Dean of Osgoode Hall 

Law School, York University, Toronto, Ontario. Professor 

Cumming has served as legal advisor to a number of native 

groups, including the recent Coppermine Conference in the 

North, and has written several articles on native rights. 
NATIVE RIGHTS - CONTEMPORARY ISSUES 

Professor Cumming focussed on contemporary questions 
pertaining to the legal status of native people such as: 

"What are aboriginal rights?", "What do aboriginal rights 
include?", and "What recourse is available to the native people 
to achieve satisfaction in respect to loss of aboriginal 
rights?", 

Aboriginal rights are those rights which the aboriginal 
peoples have just because they are aboriginals. . These rights 
pertain to the issues and questions which arise relating to 
land, such as occupancy, hunting and fishing, mineral and oil 
rights, etc. 

All treaties recognized and stipulated that the Indians 
(registered, treaty Indians) were to retain hunting and fishing 
rights over unoccupied Crown lands for the purpose of livelihooc 
until settlement. This right has been abrogated by the Federal 
Government through the Migratory Birds Convention Act 1917 
and the Fisheries Act. From a legal standpoint, this means 
the Indian people no longer have the unqualified right to hunt 


and fish. Since Indians do not hunt and fish for sport, 


conservation measures (being the policy behind the legislation 
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referred to) are necessary only because of the white man's 
habits. 

For the native people who do not have treaties, 
aboriginal rights are of paramount importance. Unless they 
can establish within a legal framework a claim based on 
aboriginal rights, they have no legal claim to the lands 
traditionally occupied and used nor can they receive compen- 
sation for the expropriation thereof. 

Aboriginal title is a difficult matter for the courts 
to handle. No clear legal definition has been given by a 
Canadian court. The Royal Proclamation of 1763 provides 
the following evidence supporting a claim of aboriginal Rte: 
the simple fact that treaties were es a into; numerous 
statutory and other references; and by some case law in 
Canada and other jurisdictions. 

Even if a court could determine that aboriginal title 
exists in a given situation, it would then have to decide 
whether the aboriginal title has been extinguished, since the 
appropriate legislative authority has the legal capacity to 
extinguish aboriginal rights. 

A current example of the "aboriginal title" issue is 
found in the North. The Federal Government, acting under 
the Territorial Lands Act, is now in the process of granting 


exploration leases for minerals and oils. This very process 
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denies implicitly the existence of aboriginal title in that 
the Federal Government is obviously dealing with the lands as 
it pleases, without reference to aboriginal rigits on the 
lands. If a court ever faces the question of avoriginal 
title in the North, an obvious argument will be that the 
government's dealings with the lands suggest that any aborigir 
title that did exist has Dean extinguished. ‘The *ederal, 
Government is in the process of transferring contro! in 
respect to some surface rights in the Lands of the North to 
the Territorial Government, which further supports the argumen 
that, if aboriginal title does exist, it is in the process 
of being extinguished. 

. 

Another problem that native people iace wien dealing 
with aboriginal title is that there are practical Limitations 
upon the judicial process. A court might be concemied, 
albeit perhaps unconsciously, about the practicality of 
making a decision which admits there is aboriginal title 
because, on the one hand, a favourabie decision evokes a fear 
of "giving back the country to the Indians"; while on the 
other hand, an unfavourable decision means er is no redress 
whatsoever to native claims. & must also be remembered that 
the Federal Government could "override" an "unacceptable" 


court decision through legislation, although this might be 


difficult politically. 


In addition the stance of the Federal Government 
must be considered when thinking in terms of aboriginal 
rights. 

The only practical solution to the whole problem of 
aboriginal rights lies in initiating a dialogue between all 
the native people of Canada, including treaty Indians, non- 
treaty Indians, Metis and Eskimo people and the Federal and 
Provincial Governments to arrive at a fair solution. Of 
course, this would have to be a political and legislative 
settlement by the enactment of legislation through Parliament 
(or with constitutional entrenchment if necessary) which would 
(to the extent of acceptable standards of fairness to every- 
body concerned) give redress to the wrongs the native people 
| have suffered by restoring aboriginal rights where they have 
been abrogated or by giving compensation where actual restoration 
is impractical or not desired. 

The Federal Government, however, has stated emphatically 
that it is against any legislative solution to the Pr of 
aboriginal rights. Evidence of this position is given by: 

(1) the terms of reference of the Claims Commissioner 
emphatically state that he is not to look into the question of 
aboriginal rights; (2) in an address in August 1969 in 
Vancouver the Prime Minister expressly stated that the Federal 
Government would refuse to consider the question of aboriginal 


rights, basing this statement on the idea that it would be 


anomalous for a minority group, or any group, to have such 
specific rights. (At the June meeting in Ottawa concerning 
the Red Paper the Prime Minister perhaps suggested that the 
government might reconsider its "hard line"; however, in 

a speech later in fissile he seemed to suggest that this 
"hard line" was still the policy.) 

Realistically, therefore, the legal channel is the 
only avenue open to the native people, although the only 
benefit from legal action lies in its educative function. 
Keeping the matter before the courts keeps it bettrdmene 
Canadian public, informing them of the wrongs inflicted 
upon the native people, and hopefully motivating them to 
build up pressure upon the government, resulting in a fair 
legislative solution. 

The attitude of the government toward aboriginal 
rights leaves two alternatives for the native people: (1) 
the legal area which has its limitations; (2) a meaningful 
dialogue between all the native people and the Federal and 
Provincial Governments, resulting in an acceptable legislative 
solution. The United States has chosen this last method: 
Congress is presently considering legislation in respect to 
settlement of aboriginal rights in Alaska, which will probably 
provide the Alaskan native people with (1) a first priority 


right to use of lands for hunting and trapping; (2) ownership 


of substantial land tracts; and (3) substantial monies as 
compensation for lands taken. This approach gives the native 
people the opportunity of participating as equals in the 
development of the North. 

The American approach is the antithesis of the 
historical, and present, approach of Canadian governments, 
whose programs and policies have conspired to destroy the 
pride, independence and initiative of native people through 
the creation of a serf-like unilateral dependence upon the 


white man's government. 


= 90% = 


TIT. QUESTION AND ANSWER PERIOD 


Most of the questions centered on issues raised in 
the opening addresses, which include approximately seven 
major "problem" areas, or areas of concern to the native 
people: (1) Aboriginal Re cht (2) Hunting & Fishing Rights; 
(3) Land Claims; (4) Human Rights, Legal Aid; (5) The 
Indian Act; (6) Government actions and response; (7) 
Strategies. 
A. ABORIGINAL RIGHTS: 

As defined in the opening addresses, aboriginal rights 
are those rights which the aboriginal people have just 
because they are aboriginals, and center on land and issues 
pertaining to lands. 


(1) What has been said or done to support or negate 
the existence of aboriginal rights? 


In a statement made on Parliament Hill in 1970, Prime 
Minister Trudeau indicated that New Zealand does not have the 
perfect solution "but at least one which permits the Maori 
people to keep their culture, to keep their distinctiveness 
and all the values in which they believe, not be assimilated 
and become New Zealanders like everybody else, but to be pant 
of the total society, be integrated into that society". In 
regard to the Malasian policy he said, "I found that the 


aboriginal people, the equivalent of the Indian people in 
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Canada were given special rights, special protection under 
the Constitution. They were there before the Chinese. The 
Chinese came later, made more money, had perhaps a better 
education, a little bit of the situation in Canada, and 
therefore had special advantages. Malasia brings up another 
type of solution. We are prepared to look at that, too.... 
but we do realize that the issue of Indian rights is very 
much on the conscience of the Canadian people and that it 
has to be solved." 

These statements by the Prime Minister might lead one 
to believe that the Federal Government will eventually agree 
to a fair settlement of the issue. However, in another 
speech made by the Prime Minister in Vancouver, August 8, 
1969, he states: "...and in our policy, the way we propose 
it, we say we won't recognize aboriginal rights." 

For instance, the Nishga Tribe lost their case which 
deals with the question of aboriginal rights in respect to 
lands traditionally occupied by the Nishga Tribe at the B.C. 
Supreme Court level. This case will be heard in the spring 
of 1971 by the Supreme Court of Canada and their decision will 
have far-reaching effects on subsequent Indian land cases. 

(2) Are there rights of conquest? What is the 

difference between conquest and peaceful 
settlement in relation to aboriginal rights? 


Any rights which the native people may have had were 


lost when they were conquered, but if it was a situation of 
peaceful settlement then this may not have terminated the 
rights of the aboriginal people in the jurisdiction. 
(3) What effect does the new "Indian Policy" have 
in relation to aboriginal rights? To rights 
of conquest? 
The new Indian Policy, or White Paper, builds on the 
French Legal tradition rather than on British Common Law, 


and thus is not consistent with the recognition of aboriginal 


title developed in the English legal system. 


B. HUNTING AND FISHING: 

The Migratory Birds Convention Act has curtailed 
treaty-protected hunting rights, while the Federal Fishing 
Legislation has curtailed treaty-protected fishing righte. 

The protection of hunting and fishing rights was, without 
question, of paramount importance to the Indians who entered 
into treaty. Clearly, these treaty rights have been broken 
by the Federal Government, as in the case of Regina vs. Sylibo 
a recent appeal heard by the New Brunswick County Court, in 
which the judge found that any fishing rights granted by the 
Treaty of 1752 had been taken away by the Federal Fisheries 
Act. 
(1) Which government body should we deal with 
regarding hunting and fishing rights? We seem 
to have to deal with both the Federal Government . 


the Provincial Government. Why should we have 
to pay for hunting and fishing licences? 
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One method of approaching the hunting and fishing 
rights yuestion is to request compensation for the hunting 
and fishing rights that have been taken away. The native 
people, however, seem to be requesting re-instatement of 
hunting and fishing rights and recognition of the role of 
the native people. Legislation is the answer to this problem 
which would require considerable political power. 

(2) In Quebec our claims regarding hunting and 
fishing were recognized by the Government. We 
have agreements that we will be able to hunt and 
fish without Government interference. We have 
won our hunting and fishing rights without 
jeopardizing our land questions. 

If the Federal Government was a party to these agree- 

ments and these rights override any other acts (i.e. Federal 


Fisheries Act and Migratory Birds Convention Act), it would 


seem that this is a situation of prejudice. 


C. LAND CLAIMS: 

The only two references relating to lands which appear 
in treaties with the Maritime or Eastern Indians are quoted 
below: | 

The Treaty of 1693 states that "the English shall and 
may peaceably and quietly enter upon, improve, and forever 
enjoy all and singular their rights of lands, and former 
settlements and possessions within the eastern parts of the 


said province of the Massachusetts Bay without any pretentions 
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or claims by us, or any other Indians, and be in no wise 
; : 1 
molested, interrupted, or disturbed therein." 

The Treaty of 1713: "That her Majesty's Subjects, 
the English, shall and may peaceably and quietly enter upon, 
improve and forever enjoy, all and singular their Rights 
of Land and former Settlements, Properties, and Possessions, 
within the Eastern Parts of the said Provinces of the 
Massachusetts Bay and New Hampshire...without any molestation 
or claims by us or any other Indians..." 

(1) The Maritime Treaties of Peace and Friendship 
were drawn up between what is now Canada and 
the United States. What government body do we 
deal with in relation to treaty questions and 
aboriginal rights? 

In northern Quebec and the Maritime provinces, the — 
Provincia! Government must be involved in land dealings. In 
the Maritimes, land has mostly been expropriated. 

(2) What is the relationship between aboriginal title 
and sovereignty of Indians respecting land 
claims? 

Histcrically, it is arguable that the government 
recognized aboriginal title and that it did not extinguish” 


aboriginal title by the numbered treaties in the west. In 


the treaties of the 1920's the government gave further 
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recognition to the title. Now that the Federal Government 
has acquired either legal or historical possession of Taddan 
land, it is difficult for them to recognize aboriginal title. 
Since about the 1930's there has feon a decline in 
the acknowledgement of aboriginal title perhaps because the 
Federal Government did not need it any longer to achieve 
its political ends. From historical records we find that 
from Confederation through most of the history of Canada, 
the Federal Government was a strong exponent of the concept 
of aboriginal title until political needs that were served 
by such an approach passed and the notion was forgotten. 
Clearly there has been no continuity in government policy. 
Now the issue is debated without an awareness on the govern- 
ment's part of the concepts which have constituted Indian 
Balicy in the past. The kinds of pressures which led to the 
policy are no longer operative since at this time there is no 
possibility of the Indians rebelling or forming a separate 
state that will interfere with the development of the country. 
It is important to have a good understanding of the 
history of this change to consider why the Federal Government. 
has Petia ed sed the concept of aboriginal title in treaties 
and other documents, and now has completely reversed its 
stand. Prior to the coming of the colonial powers, Indian 


tribes were conceded political sovereignty over the land because 
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there was no one to contest it. Although there was some 
shifting of boundaries, there was also a mutual recognition 
of tribal territories - recognition of political sovereignty. . 
When did this sovereignty come to an end? The English legal 
system assumed a jurisdiction which amounted to a limitation 
on whatever concept of sovereignty the rattan terres had. 
Out of colonial Honevolence the English assumed that their 
legal system could function throughout the country. To the 
degree that they recognized aboriginal title, it was a 
recognition of a concept defined by the English legal system 
with the territorial boundaries defined by the tribes. 

(3) If the Indian is not recognized as a legal 

entity, how can documents signed by Indians 
be recognized as being legal? 

Indian people are legal entities. However, the 
question seems to be whether Canadian law recognizes the 
nation and the person signing on behalf of the nation as 
being able to bind the people they spoke for. There have been 
situations in treaty signing which included references to 
surrenders of land in 2 pn to which the people signing 
could not possibly have spoken for the people who lived 
upon the lands being surrendered. In those situations there 
was no effective surrender. The signers of the treaty had 
no authority to act for the people living on the land. But 


where the authority existed, where clearly the signatories 
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were speaking for the people on the land, the law would 
recognize the legal effectiveness of their signature. 

(4) Is it wise to take land claims to court? 

This decision must be made after considerable research 
and analysis with consideration of the issue of aboriginal 
title, the limitations on the judicial system, and the 


possibility of, or absence of, other alternatives. 


D. HUMAN RIGHTS - LEGAL AID: 
| The Human Rights Commission is a Provincial Government 

agency which has been established to settle disputes arising 
from complaints relating to employment, housing, etc., on 
the basis of race, religion, creed, colour and national origin. 

The Bar Association in Nova Scotia runs a voluntary 
legal aid program. Although this program is under-—financed 
and inadequate, it is available to Indian people and non- 
Indian people alike, There is no provincial legal aid system 
in Nova Scotia. 

In a-very few instances, the Human Rights Commission 
has sought to obtain legal aid for persons without means of 


support or means of obtaining their own legal counsel. 


E. THE INDIAN ACT: 


(1) What is the relationship between the British 
North America Act and the Indian Act? 


eee 


The British North America Act divided the jurisdiction 


of governing powers between the Federal and Provincial Govern- 


ments. 


1 ane 
According to the Hawthorne/Tremblay report the initial 


basis for the strong link between the Indian people and the 
Federal Government lies in the British North America Act 
assigning responsibility to the Federal Government for those 
transactions re: "Indians and Lands Reserved for Indians", 
This gave the Federal Government the authority to enact the 
Indian Act, and to set up a bureaucratic structure for 
administrative purposes. This approach meant that those 
services which nonecrnds ant people received from the Provincial 
Governments were, in the case of Indian people, provided by 
the Federal Government only. 

The Indian Act has a section which states that: 
"Subject to the terms of any treaty and any other Act of the 
Parliament of Canada, all laws of general application from 
time to time in force in any province” are applicable to oan 
in respect of Indians in the province, except. to the extent 
that such laws are inconsistent with this Act or any order, 
rule, regulation or by-law made thereunder, and except to the 


extent that such laws make provision for any matter which 
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were speaking for the people on the land, the law would 
recognize the legal effectiveness of their signature. 

(4) Is it wise to take land claims to court? 

This decision must be made after considerable research 
and analysis with consideration of the issue of aboriginal 
title, the limitations on the judicial system, and the 


possibility of, or absence of, other alternatives. 


D. HUMAN RIGHTS - LEGAL AID: 
| The Human Rights Commission is a Provincial Government 

agency which has been established to settle disputes arising 
from complaints relating to employment, housing, etc., on 
the basis of race, religion, creed, colour and national origin. 

The Bar Association in Nova Scotia runs a voluntary 
legal aid program. Although this program is under-financed 
and inadequate, it is available to Indian people and non- 
Indian people alike. There is no provincial legal aid system 
in Nova Scotia. 

In a-very few instances, the Human Rights Commission 
Haaxsougut to obtain legal aid for persons without means of 


support or means of obtaining their own legal counsel. 


E. THE INDIAN ACT: 


(1) What is the relationship between the British 
North America Act and the Indian Act? 
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The British North America Act divided the jurisdiction 
of governing powers between the Federal and Provincial Govern- 
ments. 

According to the Hawthorne/Tremblay rae the initial 
basis for the strong link between the Indian people and the 
Federal Government lies in the British North America Act 
assigning responsibility to the Federal Government for those 
transactions re: "Indians and Lands Reserved for Indians". 
This gave the Federal Government the authority to enact the 
Indian Act, and to set up a bureaucratic structure for 
administrative purposes. This approach meant that those 
services which noneiidivant people received from the Provincial 
Governments were, in the case of Indian people, provided by 
the Federal Government only. 

The Indian Act has a section which states that: 
"Subject to the terms of any treaty and any other Act of the 
Parliament of Canada, all laws of general application from 
time to time in force in_any province” are applicable to antl 
in respect of Indians in the province, except to the extent 
that such laws are inconsistent with sas Act or any order, 
rule, regulation or by-law made thereunder, and except to the 


extent that such laws make provision for any matter which 
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provision is made by or under this Act." This statement 
indicates that the Indian Act itself is ambiguous. 


(2) Is the arrest of an Indian person by an RCMP 
officer legal? 


This type of arrest is legal provided the arrest is 
made in accordance with Canadian criminal law. The basic 
assumption has always been that the legal system Has juris- 
diction over areas that have not been ceded by treaty, and 
the treaty mechanism is a mechanism within the legal system. 

(3) What would the results and repercussions be on 

the rest of the Indian people in Canada if Six 
Nations succeeds in having the Indian Act 
repealed? 

The Six Nations reserve has a special history of 
internal political division between the supporters of the 
elected band council, and the traditionalist Longhouse 
supporters of the Confederacy. The band council system was 
created by the Indian Act and some of the traditionalists 
have objected to this system. Six Nations has tried to 
repeal this once before on the basis that they were a sovereign 
nation but the courts did not accept it. 

Mr. Montgomery, the lawyer for Six Nations, is 
arguing that the whole Indian Act is discriminatory legis- 
lation, a denial of equality before the law, and therefore is 


inconsistent with the Bill of Rights. If the Indian Act 


is declared inoperative, then the elected band councils no 
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longer have any jurisdiction because the band council 

system was set up by virtue of the Indian Act. If you 

repeal the Indian Act you repeal band councils and a vacuum 
is created. With no form of local government on the reserve, 
the Indian people might revert to the system they used 

before band councils, which, in the case of Six Nations, 
would be the traditional confederacy system. 

Mr. Montgomery's thesis is based on the Drybones cane 
in which an Indian person in the Northwest Territories was 
adjudicated under the Bill of Rights rather than under the 
Indian Act. The judge declared those sections of the Indian 
Act pertaining to this case inoperative due to inequality 
Since under the Indian Act it was possible for a native 
person to be judged differently from the Bill of Rights. 

If the Indian Act was repealed the Federal Government 
could then transfer jurisdiction in respect to local or 
reserve-level governments (i.e. band councils) to the 
Provincial Government. (Since the series of consultative 
meetings on the Indian Act Sed the White Paper, such a move 


by the government is unlikely. ) 


F, GOVERNMENT ACTIONS AND RESPONSES: 


(1) Is there any way to change the Federal Govern- 
ment's "hard line" stance concerning questions 
of aboriginal rights? 


The government is taking a "hard line" approach 
because they have not been pressured by the Indian people or 
the Canadian public to do otherwise. Parliament and government 
react to pressure because of time demands on the political 
process. In order to change the government's policy, more 
political pressure must be applied by those concerned. 

(2) Were the Seminoles in the United States (who 
recently signed a treaty and received a large 
compensation as redress of wrongs) dealt with 
as being a sovereign power? Could this same 
process be used by the Indian people in Canada? 

The American legal system has, in the original 

rormulation, recognized Indian nations as dependent nations 

as opposed to independent nations. Even though this was a 
recognition of sovereignty, however, it was a limited recog- 
nition. Up until the last few years, the formulation used 

in the United States cases before the Supreme Court has been 

a recognition of a quasi-sovereignty on the part of the Indian 
nations in the United States. Today some of the institutions 
like tribal councils and tribal courts are canesdaned to have 
jurisdiction within the sovereignty of the Indian nation 
limited by historical events. Some native rights, however, are 
still described as being based on the residual, Re. disageannal: or 
quasi-sovereignty of the Indian nations. Although this process 
and development of terminology has not occurred in Canada, it 


would seem that there is really no positive effect from it in 


the United States. 
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G.. STRATEGY: 

(1) Why should the Nishga people, or people here 
in the Maritimes, utilize the English legal 
system when aboriginal title in respect to land 
claims have not been settled? Why should the 
Nishga people have to take their case to court 
rather than work with the Federal Government? 

A number of native people are upset over the Nishga 
case being in court, primarily because, in all probability, 
it will be lost. Such a loss would serve to substantiate 
in British Columbia's legal system, that there was no such 
thing as aboriginal ier or if there was, it has been 
extinguished. In this way, the case would set a precedent 
for decisions in other areas of Canada. 

The argument in the north that aboriginal title has 
never been extinguished is far stronger than that of the 
Nishga people in British Columbia due to the dealings vis a 
vis the government. Thus the Nishga case does not preclude 
action coming from the people in the north and it does not 
preclude a different legal result. 

The decision of the Nishga people to go through the 
courts was a difficult choice because of the precedent that 
will be set if they lose. In a psychological sense as well, 
it will make it more difficult for the native people to 
continue the bargaining process with the government since 


the legal arm of the government has ruled against their basis 


for bargaining. 


On the other hand, however, no other method for 
redress was available to the Nishga people. Past and present 
Canadian governments have rigidly refused to recognize 
aboriginal rights. No Canadian law or International law has 
recognized the sovereignty of the Nishga people so they could 
not proceed on that basis. It is arguable that the Nishga 
are not losing anything by going through the Canadian judicial 
system because they have no other avenue available. 

(2) The Indian people have legitimate claims. 

Recognizing the ambivalence of the Federal 
Government in respect to aboriginal rights, 
what recourse is left for the Indian people? 

It is not simply the government that the Indian people 
have to convince, it is the Canadian people. If the Indian 
people can convey their case to the non-Indian people and 
rally their support, then governments will have to respond 
because of the political pressure applied by this powerful 
segment of the population. Indians have not been a strong 
political force in "party ere terms. That Indian people 
have not had the vote, federally or provincially, until 
recently, has perhaps had something to do with this. Although 
the Indian people often feel that they don't have a chance 
anyway, so ae vote, they should consider the case of the 


recent election in Manitoba. An election issue was the 


flooding of South Indian Lake in Manitoba. Since there are 
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Large constituencies of Indian people in Manitoba, the present 
government of Manitoba would not have been elected without 
the Indian vote. 

(3) The Federal Government often does not recognize 
the different Indian organizations by claiming 
that they were not elected by all the Indian 
people and therefore do not represent the Indian 
people. What would be the implications of having 
a national election for all Indian people to 
elect a national president? Even then do we have 
any guarantee that this man would be recognized? 

Various governments have been concerned with this 

issue for some time - i.e. how well does the provincial 
organization represent the native people in the province? 

It is a difficult process to develop Indian organizations 
because of the great differences among tribes and because of 
government actions designed to divide native people. On 
reserves the Indian people have not experienced real self- 
government. Consequently they have failed to develop meaning- 
ful leadership roles and administrative acumen. In addition 
the provinces are often not logical boundaries for native 
organizations because of tribal differences. 

For instance, in Alberta there are the Blackfoot in 

the south and the Cree in the north; in Ontario there are 
the Ojibway in the south and Swampy Cree in the north; in New 
Brunswick there are the Micmac on the coast and the Malicete 


inland. Because of the necessities of dealing with the non- 


Indian structured governments, however, the Indians have 
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attempted to organize in relation to the political boundaries 
established by the whites. 

Most Indian organizations in Canada have been functioning 
politically for about two years eect: many have been in 
existence much longer. These organizations not eat make 
it possible for the Federal Government to consult easily 
with the native people but also tend to aid the Federal Govern- 
ment mmaking unilateral, parental decisions concerning Indian 
policy. While these Indian organizations make the government's 
work much easier, the government does not finance them well 
enough to allow the groups to take their own initiative on 
various issues. 

At this point we must also consider the government's 
policy on funding Indian organizations. Per capita grants 
are made to Indian organizations: $1.00 per Indian Act Indian 
to provincial organizations and 25¢ per Indian Act Indian to 
the National Indian Brotherhood. Although this degree of 
funding Uiayee AhCS, the reason for per capita grants is 
justifiable. By granting funds in this manner, the government 
protects itself from accusations of favouritism or of trying 
to influence the policy of Indian organizations. At present, 
other government departments are beginning to grant monies 
to Indian organizations. For instance the Coppermine Conference 


was funded by the Secretary of State Department, Citizenship 
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Branch, and provoked some conflict within the government. 
Apparently the Department of Indian Affairs and Northern 
Development believes that it should be responsible for 
dispensing all funds to native people. In this case the 
Secretary of State funded a native conference which made 
demands on the Department of Indian Affairs and Northern 
Development and the Department resented it. It would seem 
in the best interests of the Indian people to have money 
coming from a diversity of government agencies and departments. 
(4) What role does the Red Power movement play? 
What effects will they have in regard to 
recognition? 
The Red Power advocates play a useful role in commanding 
the concern and attention of non-Indian Canadians in the issue 


of Indian rights and recognition of organizations. 


(5) Should the Red Power people start to occupy 
non-—Indian owned land? 


This would not be a practical move at this point 
since the Indian organizations across the country are building 
political power in fairly orthodox ways. 


(6) Are the people learning to behave in a non- 
Indian manner through the Indian organizations? 


This is not the case with all Indian organizations. 
But the danger does exist and the Indian people must be sure 
that they control their organizations and use them for the 


goals they want. This seems to be happening across Canada now. 


(7) In Quebec the Indian people do not vote in 
federal or provincial elections because we don't 
feel that the government represents the Indian 
people. The only method of ensuring Indian 
representation is to make sure that the government 
recognizes the national organization that has been 
appointed by the Indian people. If the Indian 
people use the present system, i.e. voting, are 
they not admitting that they are part of the 
system and that they accept it? 

Working "within the system" is a broad term and covers 
voting, going to the courts with cases, being involved in 
protests and demonstrations, these are all methods "within 
the system". An example of working "outside the system" is 
found among the Iroquois where some groups have refused to 
participate in band council elections and tried to keep 
themselves as isolated as possible from participating in the 


system. 


(8) What effects would a massive education program 
have? 


Course content is now being studied in most provinces, 
some of the Indian schools are teaching native languages, 
and a few Indian studies programs or courses at various 
universities have been started. One problem is the lack of 
good material to serve as text books; another is educating 
teachers. 


(9) What would be necessary to get industry to 
settle on reserves in Canada? 


If non-Indian businesses or industry settle on an 


Indian reserve, they must pay property taxes. The courts 
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have held that once reserve land is leased to non-Indians, 
even though it is formally part of the reserve, it is then 
subject to local taxation. The first question to be answered, 
however, is do the Indian people want to have business and 
industry on the reserves, as it would seem to be adapting to 
the non-Indian way of life? 

(10) What should an Indian organization do to 

obtain redress for expropriation of lands, 
timber, and mineral rights? 

There is a need for research on the part of the Indian 
people. The National Committee on Treaty and Aboriginal 
Rights is setting up research programs across Canada which 
will investigate what kind of claims could and should be made. 

(11) What are the best methods and tactics for 

Indian people to use when approaching courts 
or considering claims, etc.? 

The National Committee on Treaty and Aboriginal 
Rights established by the National Indian Brotherhood, consists 
only of Indian people, and receives funding from the Federal 
Government. Impetus for this committee was generated by the 
Indian people, so I abit suggest that it is up to the 
National Committee on Treaty and Aboriginal Rights to suggest 
what claims might be taken to court. When the issue is 
clearly defined by the Committee, resource people will be 
available to assist in whatever way the Indian people wish - 


consultations, suggestions for action, and so forth. 
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(12) At the time treaties were made in the Maritimes, 
all tribes were named Eastern Tribes in the 
treaties of Peace and Friendship because there 
was no boundary between Canada and the United 
States. Does this mean that our treaties are 
International because the Penobscot and 
Pasamaquoddy live in what is now Maine, U.S.A.? 
What is the role of International Law? 
International Courts? What procedures must be 
followed to approach these legal bodies? 

Treaties of Peace and Friendship have a legal authority 
of their own and are exercises of a prerogative power, which 
the Federal Government has. They are therefore equivalent to 
legislation. 

These treaties do not create any particular problem 
as far as their legal status in Canada is concerned. Neither 
does it change which court you go to if you should go to court. 

The Six Nations has tried to get a case before an 
Tnternational Court of law for many years. They have been 
refused a hearing on the basis that it is an internal matter. 
The International Court does not recognize the aboriginal 
people of Canada as sovereign powers. 

As for procedures for approaching a world court, it 
would seem to be an exercise in futility, since the Inter-- 


national Court has already refused hearing to an Indian 


tribe from Canada. 


IV. SUMMARY 


A. What are aboriginal rights? 

Aboriginal rights are those rights which aboriginal 
people have just because they are aboriginals. These rights 
relate to land and issues and questions arising therefrom. 
However, within the legal framework, aboriginal rights have 
never been clearly defined. The following is an exerpt from 
Native Rights in Canada: 

There are three notions of aboriginal rights: 

(1) Aboriginal title is perhaps a moral concept, 

but it is not a legal concept. At most, . 
native occupation of land gives a moral claim 


to compensation; 


(2) Aboriginal title involves a legal right only 
to lands in settled occupation; 


(3) Aboriginal occupancy gave the Indians a legal 
right to their lands which could be extinguished 
in one of three ways: (a) by conquest in a 
just war; (b). by treaty (act of voluntary 
agreement ); or (c) by enactment of competent 
legislation. 
B. If aboriginal rights did exist, have they been extinguished? 
The government (including the courts) is definitely 
ambivalent regarding aboriginal rights and whether it has 
been extinguished. 
(1) A statement from the Prime Minister (August 1969, 


Vancouver) clearly states that the government will not recognize 


aboriginal rights. 





(2) <A statement from the Prime Minister (June, 1970) 
suggests that the government might consider aboriginal rights. 

(3) The Nishga case in British Columbia was lost at 
the trial and appeal court level on the basis that there was 
no valid claim on the part of the Nishga tribe since if 
aboriginal title did exist it has been extinguished by com- 
petent legislative authority. 

(4) The Federal Government, acting under the Territorial 
Lands Act in the Northwest Territories, is granting exploration 
leases in the Territories for mineral and oil explorations 
and is also in the process of transferring control of surface 
rights to the Territorial Government. This action also 
suggests that, if aboriginal title rights did exist, they have 
been extinguished. 

(5) The Royal Proclamation of 1763 supports the notion 
that aboriginal title existed. 

(6) The fact that treaties were entered into supports 
the notion. that aboriginal title existed. 

Clearly, there is much confusion regarding the existence 
of aboriginal rights. 
C. What is the situation concerning land in the Maritimes? 

According to the treaties of Peace and Friendship, 
no land was surrendered or ceded by the Indian people. There- 
fore, claims in respect to aboriginal title to land might be 


upheld. 


D. What are the possibilities of compensation? 
Due to the Federal Government's stance, one cannot 
be optimistic at the present time. 


E. What methods are available to the Indian people for redress 
of wrongs, restoration of aboriginal rights, etc.? 


The only methods are (1) court action, and (2) political 
action culminating in the government agreeing to an acceptable 


legislated solution. 
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